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 1.  TIME:  9:00   CASE#: MSC12-02000 
CASE NAME: HOSPODKA VS. J. ROCKCLIFF, INC 
SPECIAL SET HEARING ON: MTN FOR AWARD OF ATTY FEES SET BY PLTF 
* TENTATIVE RULING: * 
 
Appear at 1:30 PM in Dept. 33.   

  

 2.  TIME:  9:00   CASE#: MSC15-01588 
CASE NAME: PARRISH VS. ADAPTIVE LEARNING 
HEARING ON MOTION TO/FOR AWARD OF ATTY FEES & COSTS OF 
$236,415.83 FILED BY JULIE PARRISH 
* TENTATIVE RULING: * 
 
This Motion for Award of Attorneys’ Fees and Costs is brought following Defendant’s 
acceptance of a CCP 998 offer from Plaintiff. The written offer states that Plaintiff offers to allow 
judgment to be taken against Defendant in the amount of $25,001. The offer is silent as to the 
subject of costs and attorneys’ fees.  
  
Where a CCP 998 offer is silent on costs and fees, the prevailing party is entitled to costs and, if 
authorized by statute or contract, attorney fees. Engle v. Copenbarger & Copenbarger, LLP 
(2007) 157 Cal.App.4th 165, 168 This is a “bright-line rule,” meaning that “a section 998 offer to 
compromise excludes [attorney] fees only if it says so expressly.” (Id. at p. 169, italics added.) 
“[W]hen a [Code of Civil Procedure] section 998 offer is silent about attorney's fees and costs, it 
cannot reasonably be interpreted to exclude their recovery and the prevailing party may seek 
them.” On-Line Power, Inc. v. Mazur (2007) 149 Cal.App.4th 1079, 1084; Wohlgemuth v. 
Caterpillar Inc (2012) 207 Cal.App. 4th 1252, 1259. 
 
Defendant claims that it understood that Plaintiff’s 998 offer was inclusive of costs and fees, and 
that it never would have accepted the 998 offer if it had thought otherwise. While that is clearly 
the case, mistake as to the effect of accepting a 998 that is silent on costs and fees is not a valid 
grounds for denying fees and costs to the prevailing Plaintiff in this situation. Although this can 
mean unfair results, the case law is very clear that the “bright-line rule” applies to require an 
award of fees.  
 
Defendant’s opposition papers were devoted entirely to arguments related to its claim that fees 
were unavailable. The court desires briefing from Defendant on the reasonableness of the fees 
being requested. The matter is continued for hearing to November 30, 2017 at 9:00 AM in Dept. 
33. Defendant’s supplemental brief on that topic (not on whether plaintiff is entitled to fees as 
prevailing party) shall be filed and served by November 13, 2017. Plaintiff’s supplemental reply 
to be filed and served by November 22, 2017.    
 
 

  

https://advance.lexis.com/document/teaserdocument/?pdmfid=1000516&crid=a349de52-91e8-422b-86c3-346a6f3a2ca0&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A565R-RM31-F04B-N153-00000-00&pdcomponentid=4860&ecomp=L7ktk&earg=sr2&prid=bfe20080-0aad-4eff-938d-8200a457a105
https://advance.lexis.com/document/teaserdocument/?pdmfid=1000516&crid=a349de52-91e8-422b-86c3-346a6f3a2ca0&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A565R-RM31-F04B-N153-00000-00&pdcomponentid=4860&ecomp=L7ktk&earg=sr2&prid=bfe20080-0aad-4eff-938d-8200a457a105
https://advance.lexis.com/document/teaserdocument/?pdmfid=1000516&crid=a349de52-91e8-422b-86c3-346a6f3a2ca0&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A565R-RM31-F04B-N153-00000-00&pdcomponentid=4860&ecomp=L7ktk&earg=sr2&prid=bfe20080-0aad-4eff-938d-8200a457a105
https://advance.lexis.com/document/teaserdocument/?pdmfid=1000516&crid=a349de52-91e8-422b-86c3-346a6f3a2ca0&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A565R-RM31-F04B-N153-00000-00&pdcomponentid=4860&ecomp=L7ktk&earg=sr2&prid=bfe20080-0aad-4eff-938d-8200a457a105
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 3.  TIME:  9:00   CASE#: MSC16-01334 
CASE NAME: NATIONSTAR VS GRANADOS 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY NATIONSTAR 
MORTGAGE, LLC 
* TENTATIVE RULING: * 
 
 Continued to 11/30/2017 at 9:00 a.m. per written stipulation. 

  

 4.  TIME:  9:00   CASE#: MSC16-01334 
CASE NAME: NATIONSTAR VS GRANADOS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Continued to 11/30/2017 at 9:00 a.m. per written stipulation. 

  

 5.  TIME:  9:00   CASE#: MSC16-01774 
CASE NAME: MARTHA ESPINOZA VS. JESUS ESPI 
HEARING ON MOTION TO/FOR PRELIMINARY INJUNCTION FILED BY MARTHA 
ESPINOZA 
* TENTATIVE RULING: * 
 
 Appear. 

  

 6.  TIME:  9:00   CASE#: MSC16-02428 
CASE NAME: SENAVSKY VS. BOAMAN 
HEARING ON MOTION TO/FOR COMPEL FURTHER RESP. TO DISC. REQ. & 
FOR SANCTIONS, FILED BY JOAN SENAVSKY 
* TENTATIVE RULING: * 
 
Granted consistent with the recommendations of the Discovery Facilitator. Verified responses 
are to be filed and served by November 22, 2017. The financial information requested is 
relevant and likely to lead to the discovery of admissible evidence. Defendant’s position that the 
financial information requested cannot support any potential recovery in this case is misplaced. 
As currently constituted, Plaintiff is asserting several causes of action, such as Financial Elder 
Abuse, seeking relief well beyond that potentially available in a simple breach of lease case.   
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The court finds that Defendants’ refusal to produce the requested discovery is without 
substantial justification. However the $18,000 in sanctions requested by Plaintiff is clearly 
excessive. Court awards sanctions against Defendants and their counsel in the amount of 
$5,000 to be paid by November 22, 2017.  

  

 7.  TIME:  9:00   CASE#: MSC16-02428 
CASE NAME: SENAVSKY VS. BOAMAN 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear.  

  

 8.  TIME:  9:00   CASE#: MSC17-00394 
CASE NAME: HAUS VS RICE 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER ( FILED 
08-11-17 BY MICHAEL DAVID HAUS) 
* TENTATIVE RULING: * 
 
The parties shall appear. Code of Civil Procedure (“CCP”) § 484.040 requires the Court to 
conduct a hearing on this matter. The Court provides the tentative ruling set forth below to guide 
the parties in preparing for the hearing. 

Plaintiff Michael Haus’s (“Haus”) application for a writ of attachment (the “Application”) is denied. 

CCP § 484.090(a)(2) permits the Court to grant the Application and issue a right to attach order 
only if, among other things, it finds that Haus “has established the probable validity of the claim 
upon which the attachment is based.” CCP § 481.190 says that a “claim has ‘probable validity’ 
where it is more likely than not that the plaintiff will obtain a judgment against the defendant on 
that claim.” 

It appears to be undisputed that the parties entered into an agreement whereby Haus would 
loan defendants Robert Rice and Rice Aircraft Service, Inc. (collectively, “Rice”) $1,870,000 for 
use in purchasing helicopters. It similarly appears undisputed that Rice has not paid back the 
$1,870,000. 

Exhibit B to the Haus Declaration supporting the Application is entitled “Conversation and 
Agreement between Michael Haus and Robert Rice September 28, 2011.” Haus says, in 
paragraph 5 of his declaration, that Exhibit B captures the “concrete terms of the loan 
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transaction.” He refers to Exhibit B as “[m]y agreement with Mr. Rice.” 

The fourth item in Exhibit B says “[a]mount of time for repayment was not discussed but our 
general understanding is the first $1.87 million of profit is to be paid to Michael Haus.” 

In opposition, Rice argues at length that neither he nor Rice Aircraft Service, Inc. has made any 
profit on the subject transaction. As such, he contends, there is no repayment due to Haus at 
this time.  

The Haus Declaration does not indicate that Rice made any profit on the subject transaction. 
Haus concedes, in paragraph 7 of his declaration, that “[t]he Loan Agreement did not specify a 
time of repayment for the $1,870,000.” However, Exhibit B suggests that the $1,870,000 would 
be repaid out of the profits of the subject transaction. The only evidence the Court has before it 
on that point is the testimony offered in opposition that no profit has yet been made. 

Haus offers evidence that his wife demanded repayment at some point before the lawsuit was 
filed. On reply, Haus argues that Mr. Rice admitted, in a telephone call with his wife, that the 
obligation was due. However, even assuming all of the evidence submitted with the reply papers 
is admissible, it would not tip the balance to a finding of probable validity within the meaning of 
CCP §§ 484.090(a)(2) and 481.190. By Haus’s own testimony, the terms of the agreement were 
that Rice owed Haus the first $1.87 million in profit. The reply evidence, at best, creates a 
scenario where it is just as likely that the money was owed prior to the lawsuit being filed. Thus, 
even if the Court assumes it is true that Rice said that he had a present obligation to repay the 
money in a telephone call with Haus’s wife, it does not establish “probable validity” of Haus’s 
claim within the meaning of CCP §§ 481.190 and 484.090(a)(2), which requires a finding of 
something more than 50%. 

On the current record, and solely for purposes of ruling on the Application, the Court cannot 
conclude that Rice’s obligation to repay Haus has ripened. See CCP § 484.050(b) (Court’s 
ruling on probable validity does not affect later proceedings to determine actual validity). 

Under CCP §§ 481.190 and 484.090(a)(2), it was Haus’s burden to show that he was more 
likely than not to obtain a judgment against Rice on the claim upon which the attachment is 
based. The language of Exhibit B, combined with both the lack of evidence presented by Haus 
concerning Rice’s profit on the subject transaction as well as the sworn declaration testimony 
offered by Rice indicating that no profit has yet been made, precludes the Court from making the 
required finding of probable validity. On that basis, the Court denies the Application. 

Evidentiary Matters 

The objection to paragraph 11 of the Haus Declaration is overruled in part and sustained in part. 
Haus indicates in paragraph 11 of his declaration that he listened to a recording of the 
conversation at issue, which establishes his foundation and personal knowledge. The portion of 
paragraph 11 that recounts statements made by Robert Rice is admissible under Evidence 
Code § 1220. The portion of paragraph 11 that describes things Suzanne Haus said is hearsay 
not within any exception, and the objection to that portion of paragraph 11 is sustained. 
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 9.  TIME:  9:00   CASE#: MSC17-00413 
CASE NAME: LEWIS VS REDDITT 
HEARING ON MOTION TO/FOR STRIKE DEFENDANT DORIS KARLA REDDITT'S 
ANSWER FILED BY KAREN LEWIS 
* TENTATIVE RULING: * 
 
The motion was filed on June 7, 2017 and set for hearing on July 20, 2017. On July 19, 2017, 
an amended answer was filed. At the July 20 hearing, the Court asked the parties to meet and 
confer concerning the amended answer, and the parties asked for a continuance to permit them 
more time to engage in that meet and confer. 
 
The Court has received no additional update. In light of that and the fact that the motion to strike 
is not directed at the currently operative pleading, it is denied as moot. 
 

  

10.  TIME:  9:00   CASE#: MSC17-00413 
CASE NAME: LEWIS VS REDDITT 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear. 

  

11.  TIME:  9:00   CASE#: MSC17-00763 
CASE NAME: BRUZZONE VS. CALLISTER 
HEARING ON DEMURRER TO 1st Amended CROSS COMPLAINT of CALLISTER 
FILED BY MILTON FRANKLIN BRUZZONE 
* TENTATIVE RULING: * 
 
            Cross-Defendant Milton Franklin Bruzzone’s demurrer to the First Amended Cross-
Complaint is sustained with leave to amend.  
 
 As to the first ground asserted in the demurrer, a complaint based on breach of an 
asserted contract must indicate on its face whether the contract is written, oral, or implied by 
conduct [CCP § 430.10(g)].  Cross-Complainant alleged Cross-Defendant and Cross-
Complainant’s Predecessors “entered into various binding agreements, contracts, and 
understandings.”  (FACC, ¶31.)  The pleading does not specify whether the contract was written 
or oral, “an allegation whose absence has been made a specific ground of demurrer.” (Hills 
Transp. Co. v. Southwest Forest Industries, Inc. (1968) 266 Cal.App.2d 702, 706.)  Instead, 
Cross-Complainant alleges, “Cross-Complainant is still researching and ascertaining the extent 
and degree to which said agreements, contracts, and understandings were written or 
verbal/oral, and will amend this Cross-Complaint accordingly upon ascertaining the same.” 
(FACC, ¶32.) 
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 In an action founded on contract, where it cannot be ascertained from the pleading 
whether the contract is written, oral, or implied, the claim is subject to demurrer. (See Miles v. 
Deutsche Bank Nat'l Trust Co. (2015) 236 CA4th 394, 401.)  This ground is designed to flush 
out a statute of frauds defense. Failure to satisfy this pleading requirement renders the 
complaint subject to a special demurrer. [CCP § 430.10(g)]. Thus, it is clear that the pleader 
must specify whether the contract is written or oral when his cause of action rests on an express 
contract. (Moya v. Northrup (1970) 10 Cal.App.3d 276, 281.)  The demurrer on this ground is 
well-taken. 
 
 As to the second ground, Cross-Defendant contends the cross-complaint fails to state a 
cause of action for breach of contract because it barred by the statute of frauds.  “An agreement 
for the sale of real property or an interest in real property comes within the statute of frauds. 
(Civ. Code, § 1624, subd. (a)(3).)” (Secrest v. Security National Mortgage Loan Trust 2002-2 
(2008) 167 Cal.App.4th 544, 552.)   “A contract coming within the statute of frauds is invalid 
unless it is memorialized by a writing subscribed by the party to be charged or by the party's 
agent. (Civ. Code, § 1624.)” (Ibid.) 
 
 As discussed above, Cross-Complainant has failed to allege whether the contracts, 
agreements or understandings were written or oral. If Cross-Complainant fails to produce the 
written contract, the claim may be barred as the contract is invalid pursuant to Civil Code 1624. 
If the contract is oral, Cross-Complainant has failed to allege sufficient facts to bring it within the 
applicable exceptions to the statute of frauds.  The demurrer is also sustained on this ground as 
well. 
 
 As to the final ground—the breach of contract claim is barred by the applicable statute of 
limitations, the demurrer is well-taken.  “The statute of limitations, a legislatively prescribed time 
period to bring a cause of action, ‘exists to promote the diligent assertion of [the] claim[], ensure 
defendants the opportunity to collect evidence while still fresh, and provide repose and 
protection from dilatory suits once excess time has passed.’ [Citations.]” (Gilkyson v. Disney 
Enterprises, Inc. (2016) 244 Cal.App.4th 1336, 1341.)     
 
 The allegations reveal that the claim is barred by the applicable statute of limitations. 
The statute of limitations for a breach of written contracts is four years.  (CCP § 337.) For a 
breach not founded upon a written instrument, the statute of limitations is two years.  (CCP § 
339.)   
 
 Here, Milton Bruzzone is alleged to have breached the “contract” in the mid-1960s.  
(FACC, ¶¶14 and 17.)  And repeated the breach in the 1978-79. (FACC, ¶¶21-24.)  These 
“breaches” occurred 53 and 39 years ago, respectively.   
 
 Cross-Defendant maintains the claim is not stale under the continuous accrual doctrine.  
“Under the continuous accrual doctrine each breach of a recurring obligation is independently 
actionable. (Aryeh, supra, 55 Cal.4th at p. 1199 [“‘[w]hen an obligation or liability arises on a 
recurring basis, a cause of action accrues each time a wrongful act occurs, triggering a new 
limitations period’”]; see ibid. [“[b]ecause each new breach of such an obligation provides all the 
elements of a claim—wrongdoing, harm, and causation [citation]—each may be treated as an 
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independently actionable wrong with its own time limit for recovery”]…”  (Gilkyson v. Disney 
Enterprises, Inc. (2016) 244 Cal.App.4th 1336, 1341.)    
 
 Here, Cross-Complainant failed to allege facts showing a recurring obligation on the part 
of Cross-Defendant that would place the claim for breach of promise within the applicable 
limitation period—within 2 or 4 years of filing this cross-complaint.  Cross-Complainant alleges 
Cross-Defendant promised and committed to sell and transfer title to Area B to Cross-
Complainant’s Predecessors, and also to return and/or transfer to them title to Area A after 
obtaining building permits.  (FACC, ¶31.) Cross-Complaint alleges Cross-Defendant obtained 
the building permits several years after the conveyance (in approximately 1963-1964.)  (FACC, 
¶14.  Cross-Complainant alleges the rest of the permits were issued/obtained a fee years later.  
The allegations show a breach occurring in the later 1960s or early 1970s.  There are no facts 
alleged showing Cross-Defendant’s performance was severed into intervals.  
 
 As to the request to strike punitive damages, the motion is not properly before the court 
as the notice to the opposing party did not include notice of a motion to strike. 
 
  Cross-Complainant shall file and serve the amended cross-complaint on or before 
November 16, 2017. 
 

  

12.  TIME:  9:00   CASE#: MSC17-00888 
CASE NAME: JESUS CALDERON VS WILLARD ROBI 
HEARING ON MOTION TO/FOR LEAVE TO INTERVENE FILED BY SECURITY 
NATIONAL INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
 Dropped per moving party. 

  

13.  TIME:  9:00   CASE#: MSC17-01283 
CASE NAME: WALKER VS KANAWHA INSURANCE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of WALKER FILED BY 
KANAWHA INSURANCE COMPANY, HUMANA 
* TENTATIVE RULING: * 
 
The Demurrer of Defendant Kanawha Company Insurance and Humana to the First Amended 
Complaint is overruled. It is clear from the allegations of the FAC that the contract at issue is 
the written insurance policy issued by Defendant Kanawha that is identified by policy number. 
There is no requirement that a plaintiff attach a copy of the policy onto the complaint. Miles v. 
Deutsche Bank (2015) 236 Cal.App.4th 394. The demurrer as to the 3rd and 4th causes of action 
is improper because those claims specifically do not apply to these Defendants.  
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14.  TIME:  9:00   CASE#: MSC17-01283 
CASE NAME: WALKER VS KANAWHA INSURANCE 
HEARING ON MOTION TO/FOR STRIKE CLAIM FOR PUNITIVE DAMAGES IN 
F.A.C FILED BY KANAWHA INSURANCE COMPANY, HUMANA 
* TENTATIVE RULING: * 
 
 The Motion to Strike Punitive Damages of Defendant Kanawha Company Insurance and 
Humana is denied. The FAC adequately sets forth allegations of bad faith to support a claim for 
punitive damages.  

  

15.  TIME:  9:00   CASE#: MSC17-01778 
CASE NAME: MUFG UNION BANK VS. PREMIERE R 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER ( FILED BY MUFG 
UNION BANK, N. A.) 
* TENTATIVE RULING: * 
 
 Appear. 

  

16.  TIME:  9:00   CASE#: MSL08-10485 
CASE NAME: CAPITAL ONE VS MAGHUYOP 
HEARING ON MOTION TO/FOR CONTRACTUAL ATTNYS' FEES FILED BY 
DONALD R MAGHUYOP 
* TENTATIVE RULING: * 
 
 Defendant’s Motion for Attorney’s Fees is granted subject to the reduction in claimed 
fees detailed herein. Although the dismissal was on procedural grounds, Defendant is the 
prevailing party since this case ended with a dismissal of all claims brought by Plaintiff and there 
is no possibility that the matter could be refilled. DisputeSuite.com, LLC v. Scoreninc.com 
(2017) 2 Cal. 5th 968. This action was brought on a contract and it is proper for the court to rely 
on the terms of the contract as originally presented to the court by Plaintiff in the CCP 585 
Declaration of Ottis Coward. Moreover, the Plaintiff claimed attorneys’ fees under the contract in 
its complaint. 
 

The amount of the fees requested is grossly excessive, however. The majority of the 
fees requested are related to the work of Mr. Sofner. No adequate documentation has been 
submitted to warrant an award of any of his fees. He never appeared in this action and it is 
unclear whether he ever did any work related to defending this case. With respect to Ms. Li, 
attorneys’ fees are determined using the “lodestar” method, which simply involves multiplying 
the number of hours spent by the hourly compensation of each attorney to arrive at a base 
value. Komarova v. National Credit Acceptance, Inc. (2009, 1st Dist) 175 Cal App 4th 324. The 
hours spent and the rates charged must be reasonable, as determined by the standard rates 
and hours charged to fee-paying clients. The court finds Ms. Li’s hourly rate of $250 an hour to 
be reasonable. The 53.5 hours spent on this relatively simple matter are not reasonable. The 
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total judgment was only approximately $3,500. The work involved to get that judgment set aside 
was simple and straight forward given the evidence of identity theft and the service issues that 
were apparent from the face of the original proof of service. Reasonable hours to take this 
matter through this fee motion are set at 15 hours for a total fee award of $3,750.  

  

  

17.  TIME:  9:00   CASE#: MSL16-03654 
CASE NAME: NORTHERN VS LYON 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY GREGORY K LYON 
* TENTATIVE RULING: * 
 
 Continued on Court’s own motion to December 8, 2017 at 9:00 AM in Dept. 33.  

  

18.  TIME:  9:00   CASE#: MSL16-03654 
CASE NAME: NORTHERN VS LYON 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued on Court’s own motion to December 8, 2017 at 9:00 AM in Dept. 33. 

  

19.  TIME:  9:00   CASE#: MSN17-0681 
CASE NAME: FRIENDS OF PINE MEADOW VS. CIT 
HEARING ON DEMURRER TO CIVIL PETITION of FRIENDS OF PINE MEADOW 
FILED BY DENOVA HOMES, INC, CIVIC MARTINEZ, LLC 
* TENTATIVE RULING: * 
 
  DeNova Homes, Inc. (“DeNova”) and Civic Martinez, LLC (“CM”) (collectively referred to 

as “real parties in interest” or “real parties”) have demurred to and moved to dismiss the Verified 

Petition for Writ of Mandate and Complaint for Declaratory and Injunctive Relief (the “Petition”) 

filed by Friends of Pine Meadow and Tim Platt.  The City of Martinez (the “City”) has joined in 

the demurrer and motion to dismiss.    

For the reasons stated below, the court overrules the demurrer and denies the motion to 
dismiss, except as to CM, unless CM elects to remain in the case.  CM was not timely served.  
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(CCP § 430.10 (f).)  However, there is no defect or misjoinder of the parties.  (See CCP § 
430.10 (d).)  Further, after considering all of the evidence, the court finds CM is not so situated 
that the disposition of this proceeding in CM’s absence will, as a practical matter, impair its 
ability to protect its interest or leave the City and DeNova subject to a substantial risk of 
incurring double, multiple, or otherwise inconsistent obligations by reason of CM’s claimed 
interest.  (See CCP § 389 (a).)   Because of DeNova’s ongoing presence in this case, the court 
further finds that CM is not an indispensable party under CCP § 389 (b). 

 
A. Background. 

 
The ultimate issue in this case is whether DeNova and CM need to obtain a General 

Plan Amendment before they can proceed with a 98-unit residential subdivision of property that 
was formerly the site of the Pine Meadows Golf Course (the “Property”).  However, the issue 
currently before the court is whether this case can proceed at all without timely service on CM 
and whether a purported substituted service on CM on April 19, 2017, that began with an 
attempt at personal service at 12:07 p.m. and ended with subsequent same-day mailing, was 
timely.  

 
 Petitioners are a political committee called Friends of Pine Meadow (“FPM”) and one of 
its founders, Tim Platt.  They oppose the development. 
   
 DeNova is the developer.  A different entity, which petitioners argue is closely related, 
CM, is the current owner of the Property. 
   
 The Petition alleges that in 2013 DeNova submitted an application (the “2013 
Application”) to build 99 or 100 single-family homes on the Property.  On January 21, 2015, the 
City Council voted to approve DeNova’s requested General Plan Amendment and rezone the 
Property, but this action was stayed by the successful qualification of a referendum petition 
against the General Plan Amendment.  An election was scheduled for November 2016.  
However, it was canceled after DeNova withdrew the 2013 Application. 
 
 DeNova or CM then submitted an application on April 7, 2016 (the “2016 Application.”)  
The 2016 Application did not request a General Plan Amendment or zoning change, contending 
it was unnecessary.  The City originally disagreed with this position.  On July 22, 2016, DeNova 
appealed this decision. 
 
 On January 18, 2017, the City adopted Resolution No. 011-17 (the “Resolution”) granting 
the appeal.  The Resolution states that a zoning change is unnecessary, the Property is zoned 
for residential housing with a designation R-1-7500, and the City’s prior determination that the 
2016 Application was incomplete is overruled. 
  

Real parties contend that some of the facts alleged in the Petition – in particular that 
DeNova was the applicant regarding the 2016 Application – are contradicted by exhibits 
attached to the Petition or to various Requests for Judicial Notice.  

 
Petitioners filed the current proceeding to vacate the Resolution on April 18, 2017.  A 

short, 90-day statute of limitations exists to file and serve such a petition that runs for the date of 
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the challenged decision of the legislative body.  Petitioners timely served the City and DeNova, 
but the court found on a previous motion to quash that petitioners failed to effect timely personal 
service on CM.  (See Order After Hearing filed 8/23/17) 

 
B. Summary of arguments. 

 
 All defendants and respondents now demur to the Petition and move to dismiss, arguing 
that the Petition must fail because the substituted service on CM on April 19, 2017 that was not 
deemed complete until April 29, 2017 was too late and that this matter may not proceed without 
CM, which is an indispensable party.  
 
 Petitioners’ Opposition makes three main arguments:  (1)  the applicable statute of 
limitations, Government Code section 65009, only requires that the City, not CM, be served 
within 90 days; (2) even if a different statute, Government Code section 66499.37, applies, the 
substituted service on CM was timely because it was effective on April 19, 2017, even though it 
was not deemed complete under CCP § 415.20 (b) until April 29, 2017; and (3) even if section 
66499.37 applies and the service on CM was not effective on April 19, 2017, CM is not an 
indispensable party and thus the matter may proceed in CM’s absence.  The court finds merit in 
this last argument.  Thus, it will discuss this argument in depth, and comment only summarily on 
the other two arguments. 
 

C. Analysis. 
 
1. This matter may proceed in CM’s absence. 

 
Code of Civil Procedure section 389 provides: 
 
(a) A person who is subject to service of process and whose joinder will not deprive the 

court of jurisdiction over the subject matter of the action shall be joined as a party in 
the action if (1) in his absence complete relief cannot be accorded among those 
already parties or (2) he claims an interest relating to the subject of the action and is 
so situated that the disposition of the action in his absence may (i) as a practical 
matter impair or impede his ability to protect that interest or (ii) leave any of the 
persons already parties subject to a substantial risk of incurring double, multiple, or 
otherwise inconsistent obligations by reason of his claimed interest. If he has not 
been so joined, the court shall order that he be made a party. 
 

(b) If a person as described in paragraph (1) or (2) of subdivision (a) cannot be made a 
party, the court shall determine whether in equity and good conscience the action 
should proceed among the parties before it, or should be dismissed without 
prejudice, the absent person being thus regarded as indispensable. The factors to 
be considered by the court include: (1) to what extent a judgment rendered in the 
person’s absence might be prejudicial to him or those already parties; (2) the extent 
to which, by protective provisions in the judgment, by the shaping of relief, or other 
measures, the prejudice can be lessened or avoided; (3) whether a judgment 
rendered in the person’s absence will be adequate; (4) whether the plaintiff or 
cross–complainant will have an adequate remedy if the action is dismissed for 
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nonjoinder. 
 
On its face, section 389 calls for a two-part analysis.  First, the court must determine 

whether a party is subject to mandatory joinder under subdivision (a).  Second, and only if it 
makes that finding, the court must determine whether in “equity and good conscience” the 
matter should proceed even without such joinder or whether the party is “indispensable” and the 
matter may not proceed.  As section 389 is written, there is no call to decide whether a party is 
“indispensable” unless the court first decides that he is subject to mandatory joinder. 

 
Under subdivision (a) a party is subject to mandatory joinder in only two circumstances.  

The first is if “complete relief cannot be accorded among those already parties.”  There has 
been no showing that this circumstance applies here.  The petition seeks various things:  (1) a 
Writ of Mandate requiring the City to rescind the Resolution and adopt a different resolution 
requiring that the 2016 Application not be granted without a General Plan Amendment and 
rezoning of the Property; (2) an injunction against the City prohibiting it from further processing 
the 2016 Application until there has been such a General Plan Amendment and rezoning; and 
(3) a declaration that the current zoning designation of the Property is “Open Space and 
Recreation” and that the 2016 Application is incomplete without a General Plan Amendment.  All 
of this relief can be granted even if CM is not a party.   
 

The second circumstance in which a party is subject to mandatory joinder is if “he claims 
an interest relating to the subject of the action and is so situated that the disposition of the action 
in his absence may (i) as a practical matter impair or impede his ability to protect that interest or 
(ii) leave any of the persons already parties subject to a substantial risk of incurring double, 
multiple, or otherwise inconsistent obligations by reason of his claimed interest.”  The court finds 
that neither (i) not (ii) applies. 

 
First, the court finds that disposition of this matter in CM’s absence would not as a 

practical matter impair its ability to protect its interests because DeNova is a party to this 
proceeding. 

 
In Citizens Assn. for Sensible Development of Bishop Area v. County of Inyo (1985) 172 

Cal.App.3d 151, 162, the court held that “the petition, which was limited to challenging 
governmental actions and approvals of general plan amendments and zoning reclassifications, 
did not require the inclusion of the owner of the subject property.”  The court explained, 
“[a]lthough the owner of the subject property would have been a proper real party in interest, 
such owner was not a necessary party because as a practical matter his ability to protect his 
interest was not impaired or impeded. Instead, that interest was ably argued by [the developer] 
Crumpler and Kruger, Inc., as a real party in interest.”  (Emphasis added.)  It cited a prior line of 
cases, including Hollister Co. v. Cal-L Exploration Corp. (1972) 26 Cal.App.3d 713, 721, which it 
said allow “the nonjoinder of interested parties where their interests are adequately 
represented.”  (Ibid.)  

 
Similarly here, the court finds that CM’s interests are adequately represented by 

DeNova.  The Petition alleges, and the attached Resolution confirms, that DeNova has been 
involved in fighting for this development since at least 2013.  DeNova’s name figures 
prominently in both the 2016 Application and the Resolution.  DeNova has an economic interest 
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in pursuing the development that, if not identical to CM’s, is nevertheless substantial because, 
as the developer, it will build 98 homes.  A declaration that David Sanson submitted in support 
of the Motion to Quash reveals that he is the Chief Executive Officer for DeNova and has at 
times been the registered agent for service of process for CM.   He is sufficiently involved in the 
affairs of CM to be able to declare he has personal knowledge that he was the only person 
authorized to accept service of process on behalf of CM.  The court also takes judicial notice 
that in a prior case against CM, but not against DeNova, an attorney for DeNova filed a 
declaration on behalf of CM stating that DeNova (rather than CM) was in contract with the prior 
owners of the golf course.  (See Declaration of Dana Tsubota filed 6/12/16 in Case No. C16-
00601, ¶ 9, 32, 34.)  DeNova wants the identical outcome as CM in this proceeding even if it is 
not closely related to CM.  It wants the Project to proceed, whereas the Project was in danger of 
being blocked before by the requirement of a General Plan Amendment that was subject to 
referendum by City’s voters.  Thus, under Citizens, the court finds that CM is not subject to 
mandatory joinder in this proceeding. 

 
Second, because of the collateral estoppel considerations discussed below, the court 

finds that permitting this case to go forward will not subject the City or DeNova to inconsistent 
obligations. 

 
The court further finds that even if CM were subject to mandatory joinder in this 

proceeding, CM would not be an indispensable party.  The court has considered the four factors 
listed in section 389 (b).  It finds that in equity and good conscience this matter should proceed 
among the parties before it.  It finds, because of DeNova’s presence, that the likelihood of a 
judgment against CM is the same whether CM is a party or not.  Real parties have not 
demonstrated how their defense to this Petition will be any different whether or not CM is a 
party, so long as DeNova is a party.  A judgment rendered in CM’s absence will be adequate.  
On the other hand, petitioners will have no remedy if this matter is dismissed. 

 
Real parties argue that Citizens is distinguishable because, in addition to the things it 

said that have been quoted above, it also said, “Moreover, because [the developer] had an 
option to purchase the subject property from the owner and was in escrow, its interests were 
essentially the same as if it had been the owner for the purposes of this litigation.”  On the 
court’s reading of the case, the result in Citizens would have been the same even if this had not 
been true, and therefore this statement is not part of the holding.  Further, even if this statement 
is part of the holding, the court reaches here can be justified by the other authority that Citizens 
cited.  The issue is whether the party who is present adequately represents the interests of the 
one who is not, not whether their interests or roles are identical. 

 
Real parties cite three other cases, however, which real parties claim demonstrate that 

CM is an indispensable party.  (See Templeton Action Committee v. County of San Luis Obispo 
(2014) 228 Cal.App.4th 427; Sierra Club, Inc. v. California Coastal Com. (1979) 95 Cal.App.3d 
495; Save Our Bay, Inc. v. San Diego Unified Port Dist. (1996) 42 Cal.App.4th 686.) 

 
These three cases hold that an owner or developer is an indispensable party in a 

proceeding like this.  But none of them holds that an owner is still an indispensable party if a 
developer, with similar or identical interests, remains a party to the proceeding, because that 
circumstance was not presented in those cases. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   10/26/17 

 
 

- 14 - 

 
Sierra Club was the only one of those three cases to actually analyze the applicability of 

section 389 to the facts.  There, plaintiff, the Sierra Club, timely served only the California 
Coastal Commission.  It did not timely serve the developer, Moores.  The court said that Moores 
“was a party in whose absence complete relief could not be accorded to those already parties, 
within the meaning of paragraph (1), since Moores would not be bound by any judgment 
adversely affecting his permit and would be free to collaterally attack any such judgment. 
Likewise, Moores met the requirements of paragraph (2), since he claimed an interest relating to 
the subject of the action and was so situated that the disposition of the action in his absence 
might impair his ability to protect that interest or leave any of the persons already parties (the 
regional commission and the commission) subject to a substantial risk of incurring inconsistent 
obligations by reason of Moores' claimed interest. The requisite factors enumerated in 
subdivision (b) of the statute were also present, since it is evident that a judgment in favor of 
plaintiff would be prejudicial to Moores and that such a judgment might well be inadequate since 
subject to collateral attack by Moores.  Accordingly, we conclude that the trial court was correct 
in determining that Moores was an indispensable party within the meaning of section 389 of the 
Code of Civil Procedure, and that dismissal of the action was the appropriate procedure.” 
 

However, Sierra Club, as well as Templeton and Save Our Bay, are all distinguishable 
from the instant case because in all of those cases neither the developer nor the owner was 
timely served, whereas here, the developer was timely served.  A case is not authority for a 
proposition the court did not consider. (In re Marriage of Cornejo (1996) 13 Cal.4th 381, 388.)  
Therefore, Sierra Club, Templeton, and Save Our Bay do not stand for the proposition that a 
property owner is always an indispensable party in litigation like this even when the developer is 
a party to the litigation. 
 

Further, the Sierra court’s analysis of the applicability of various portions of section 389 
would not be the same if the facts there had been the same as they are here.  Sierra Club 
stated that the unserved party there, the developer, “would not be bound by any judgment 
adversely affecting his permit and would be free to collaterally attack any such judgment.”  
(Sierra Club, supra, 95 Cal.App.3d at 501-502.)   However, “[c]ollateral estoppel applies not only 
to parties to an action or proceeding, but also to those in privity with the parties. . . . Privity refers 
to a mutual or successive relationship to the same rights of property, or to such an identification 
in interest of one person with another as to represent the same legal rights [citations] and, more 
recently, to a relationship between the party to be estopped and the unsuccessful party in the 
prior litigation which is ‘sufficiently close’ so as to justify application of the doctrine of collateral 
estoppel.”  (Mooney v. Caspari (2006) 138 Cal.App.4th 704, 718 (internal quotations omitted).)  
The court cannot say on the face of the pleadings and the judicially noticed matters that the CM 
can collaterally attack any adverse judgment here, given considerations of privity.  In contrast, in 
Sierra Club, nothing indicated a sufficiently close relationship between the unserved developer 
and the served California Coastal Commission to suggest those two parties were in privity. 
 
 For the same reasons, the risk to the City of incurring inconsistent obligations is also not 
apparent on the matters before the court now. 
 

Real parties next argue that DeNova’s presence in this case should not distinguish this 
case from Templeton, Sierra, and Save Our Bay because DeNova is not even a proper party to 
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this lawsuit; and while it has been referred to in many places as the applicant, in truth it is not. 
 
However, DeNova clearly is a proper party.  “All persons may be joined in one action as 

defendants if there is asserted against them:  (1)  Any right to relief jointly, severally, or in the 
alternative, in respect of or arising out of the same transaction, occurrence, or series of 
transactions or occurrences and if any question of law or fact common to all these persons will 
arise in the action; or (2)  A claim, right, or interest adverse to them in the property or 
controversy which is the subject of the action.”  (CCP § 379.)  DeNova has an interest in the 
outcome of this Petition that is adverse to that of Petitioners:  DeNova wants the development to 
proceed and petitioners do not.  Indeed, in other cases cited by real parties, the developer has 
been held to be a mandatory party, not just a permissive party.  (See Sierra Club, supra.) 

 
Further, whether DeNova is actually the applicant or only the developer is not critical 

ultimately; nor is whether DeNova is, or has been pleaded to be, tantamount to an alter ego of 
CM.  The issue under cases such as Citizens is whether the interests of the party that is absent 
are adequately represented by the parties that remain, not the specific relationship between 
those two parties.  CM’s interests will be adequately protected even if it does not remain a party.  
Nothing before the court now suggests that a single piece of evidence or a single argument will 
be different if only DeNova remains a party and not both DeNova and CM.  However, CM is free 
to waive the untimely service and remain a party if it wishes.  
 

Even if DeNova must be the applicant to support the court’s ruling overruling the 
demurer and denying the motion to dismiss, the court cannot conclude on the face of the 
pleadings and the judicially noticed material that DeNova is not the applicant.  For instance, 
page four of Ex. 3 to Real Parties’ Request for Judicial Notice filed 9/8/17 (“RPRJN”) lists the 
“Applicant” as DeNova and the “Property Owner” as CM.  Also, the Resolution, which is 
attached as Exhibit 3 to the Petition, states on page two, “On April 7, 2016, DeNova . . . 
(“Applicant”) submitted an application for a . . . 98 lot vesting tentative map” and that on July 22, 
2016 “Applicant” appealed the determination of incompleteness.  Further, these recitals are “true 
and correct.”  (Resolution, p. 3.)  If DeNova was not the applicant as a matter of law, there is at 
least a factual issue whether it was. 

 
That DeNova was not the “Applicant” is not conclusively shown just because the first 

page of Exhibit 3 to RPRJN lists CM as the Property Owner under the heading “Applicant 
Information.”  That page is ambiguous.  It may mean that CM was both the applicant and the 
owner.  Or it may mean that the applicant, DeNova, was asked to provide the name of the 
Owner, which was a different entity, CM.   
 

2. Which statute of limitations applies, Government Code section 66499.37 or 
65009? 

 
Petitioners argue section 65009 applies.  It is more favorable to them, requiring 90-day 

service on the legislative body only and not as to the summons generally. 
 
Section 65009 applies to an action or proceeding: 

 
(A) To attack, review, set aside, void, or annul the decision of a 
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legislative body to adopt or amend a general or specific plan. 
. . . [or] 

 
. . .  
 
(D)  To attack, review, set aside, void, or annul the decision of a 
legislative body to adopt, amend, or modify a development 
agreement. . . . 

 
 Section 66499.37 applies to a proceeding to set aside, void, or annul the decision of a 
legislative body “concerning a subdivision . . .”  
 
 Petitioners fail to demonstrate which provision of section 65009 applies to them.  This is 
not a proceeding to challenge the decision of a legislative body to adopt or amend a general 
plan and it does not relate to a development agreement. 

 
On the other hand, 66499.37 clearly does apply to them because this petition does, 

ultimately, concern a subdivision application.  (See Aiuto v. City and County of San Francisco 
(2011) 201 Cal.App.4th 1347, 1356-1357 (the “concerning a subdivision” language is “very 
broad”; see also Hensler, infa.) 

 
Cases in this area typically use concepts such as “the gravamen of the cause of action” 

to ignore labels and allegations in pleadings in order to apply a shorter, rather than a longer, 
statute of limitations, given the policy concern that housing development projects not be 
delayed.  (See Hensler v. City of Glendale (1994) 8 Cal.4th 1, 22-23.) 

 
Petitioners have not established that this proceeding is brought under section 65009 

rather than under section 66499.37.   
 

3. Was the substituted service on April 19, 2017 effective when the mailing 
occurred that day or only on April 29, 2017 when the service was “deemed 
complete” under CCP § 415.20 (b)? 

 
Because it is a trial court, the court feels constrained to follow Wagner v. City of South 

Pasadena (2000) 78 Cal.App.4th 943 over Johnson & Johnson v. Sup. Ct. (1985) 38 Cal.3d 243.  
While Johnson has language that is advantageous to petitioners, it was not decided in the 
context of the statute of limitations pertinent to the challenge of a legislative body’s decision 
regarding a subdivision or a land development project.  Thus, the court rules that because the 
substituted service on CM on April 19, 2017 was not deemed complete under CCP § 415.20 (b) 
until April 29, 2017, CM was not timely served under Government Code section 66499.37, and 
CM must be dismissed from this action unless it elects to waive the service defect and remain a 
party.  (See Wagner, supra.) 

 
Requests for Judicial Notice 
 
Real Parties filed a Request for Judicial Notice on 9/18/17.  Petitioners filed a Request 

for Judicial Notice on 10/13/17.  Neither of these requests is opposed.   
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Real Parties also filed a Supplemental Request for Judicial Notice on 10/19/17.  While 

the court might ordinarily have some concerns about considering such a request on a Reply 
Brief (see Jay v. Mahaffey (2013) 218 Cal.App.4th 1522, 1537-1538), it sees no prejudice to 
petitioners here, given its ruling on the demurrer and the motion to dismiss.   

 
Therefore the court takes judicial notice of the existence and contents of all of the 

Exhibits attached to the Requests for Judicial Notice mentioned above, and of their legal effect 
to the extent permissible.  (See Scott v. JPMorgan Chase Bank N.A. (2013) 214 Cal.App.4th 
743, 754; Gould v. Maryland Sound Industries (1995) 31 Cal.App.4th 1137, 1145; Fremont 
Indemnity Co. v. Fremont General Corp. (2007) 148 Cal.App.4th 97, 115.)   
 

  

20.  TIME:  9:00   CASE#: MSN17-0681 
CASE NAME: FRIENDS OF PINE MEADOW VS. CIT 
HEARING ON MOTION TO/FOR DISMISS PETITION FOR WRIT OF MANDATE 
FILED BY DENOVA HOMES, INC, CIVIC MARTINEZ, LLC 
* TENTATIVE RULING: * 
 
 See line 19. 

  

21.  TIME:  9:00   CASE#: MSN17-0681 
CASE NAME: FRIENDS OF PINE MEADOW VS. CIT 
HEARING ON MOTION TO/FOR JOINDER TO DEMURRER FILED BY CITY OF 
MARTINEZ, CITY COUNCIL OF THE CITY OF MARTINEZ 
* TENTATIVE RULING: * 
 
 See line 19. 

  

22.  TIME:  9:00   CASE#: MSN17-0681 
CASE NAME: FRIENDS OF PINE MEADOW VS. CIT 
HEARING ON MOTION TO/FOR JOINDER TO MOTION TO DISMISS FILED BY 
CITY OF MARTINEZ, CITY COUNCIL OF THE CITY OF MARTINEZ 
* TENTATIVE RULING: * 
 
 See line 19. 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   10/26/17 

 
 

- 18 - 

23.  TIME:  9:00   CASE#: MSN17-0681 
CASE NAME: FRIENDS OF PINE MEADOW VS. CIT 
SPECIAL SET HEARING ON: HRG. DATE FOR PTN FOR WRIT & BRIEFING 
SCHEDULE SET BY DEPT. 33 
* TENTATIVE RULING: * 
 
 Appear. 

  

24.  TIME:  9:00   CASE#: MSN17-1114 
CASE NAME: RE ANGEL RAMIREZ 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
 Continued to 1/25/2018 per request of counsel. 

  

25.  TIME:  9:00   CASE#: MSN17-1763 
CASE NAME: RE WILLIAM R MELENDEZ 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
 Appear. 

  

26.  TIME:  9:00   CASE#: MSN17-1871 
CASE NAME: ROSS VS. CC ANIMAL SERVICES DE 
COURT TRIAL DE NOVO ON APPEAL OF ADMINISTRATIVE FINE OR PENALTY 
* TENTATIVE RULING: * 
 
Appear.  

 


